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Supenlon couRT oF wASHINGToN
COUNry OF SKAGIT

STATE OF WASHINGTON,
Plaintiff,

KENNETH WARD,
Defendant.

NO. 16-1-01001-5

STATE'S RESPONSE TO
NECESSITY AND
WITNESSES.

DEFENSE OF
DEFENSE

coMES NoW, The State of Washington, Skagit County, by and through the Skagit

county Prosecuting Attorney and sloan G. Johnson, senior Deputy Prosecuting Attorney'

and requests the court preclude the use of the necessity defense and strike all of

defense's proposed witnesses as their testimony is irrelevant to the crimes charged.

FACTS

Defense counsel asserts in their response to the omnibus application dated

January 13,2017 thattheywill present the defense of necessity. The charges to be tried

are Burglary in the second Degree, criminal sabotage, and criminal Trespass in the

second Degree. The allegations are that on october 11,2016, the defendant entered
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private property, cut through fencing, and cut a lock and chain securing a valve control on

a crude oil pipeline. The defendant then shut off the valve and applied his own lock to the

mechanism. He then laid sunflowers on the site. This was apparently part of a protest

involving other people at other locations engaging in similar behavior.

The witnesses offered by defense include climate scientists, members of groups

concerned about climate change, and civil disobedience advocates. None ofthese people

were oresent at the time of the incident at issue. They appear to be expected to testify

about a possible motive for the defendant's action, which is completely irrelevant.

AUTHORITY

The defense of necessity is a common law defense that must be proved by the

defendant by a preponderance of the evidence. lt is only available where the harm sought

to be avoided is greater than the harm resulting from the violation of the law, where there

is no legal alternative, and where the compelling circumstances have been brought about

by the "physical forces of nature" and not by another human being. state v. Diana,24Wn

App. 908 (1979); Stafe v. Bailey,77 Wn. App. 732 (1995); Sfale v Jeffery,77 Wn App'

222 (1gg5)', S/afe v. Galtegos, T3 Wn.App. 644 (1994); Sfafe v. Tumer,42Wn App 242

(1e85).

The harm sought to be avoided (global warming) could not realistically be

minimized by the defendant's actions - breaking into a fenced area and shutting off a

valve on a single oil pipeline. The harm to privacy interests of the landowner and the

pipeline owner greatly outweighs any potential benefit to the environment There are

clearly many other legal alternatives to attempt to influence global warming, including
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lawful protest, legislative action or driving an electric vehicle. In addition, the compelling

circumstances apparently believed by the defendant to be causing global warming' be it

global warming or the oil pipeline itself, was created by human beings. There is no

justification for a defense of necessity. Allowing that defense to be presented under the

circumstances would lead to absurd results.

Rule 401. Definition of "Relevant Evidence"

"Relevant evidence" means evidence having any tendency to make the existence of any

fact that is of consequence to the determination of the action more probable or less

Drobable than it would be without the evidence.

The testimony of the individuals listed on the defense witness list would not be

relevant to whether or not the defendant committed the crimes of burglary, trespass and

sabotage. The defendant believes strongly that the oil industry is causing a negative

impact on the planet, but the same could be said for a number of people and political

leaders. This belief, however well-founded, simply does not excuse violation of the law'

The defense of necessity was not meant to and does not apply under these

circumstances. Allowing testimony regarding the subjective beliefs of the defendant

would be inappropriate and would only serve to confuse the jury. The defendant's

actions, not his beliefs, are the issue in the criminal trial'

CONCLUSION

The defendant cannot make the requisite showing for a necessity defense.

Allowing a necessity defense when none of the legal factors can be satisfied would only

lead to absurd results. The testimony of the proposed witnesses is not relevant to the

criminal charges, and should therefore be excluded entirely.
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Respectfully submitted this 20th day of January, 2017.

Presented by:
SKAGIT COUNTY PROSECUTING AfiORNEY

Sloan G. Johhson, WSBA # 32745
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13 January 2 017

S.loan Johnson
Skagit County Prosecutlng Attorney
605 S. Third Street
Courthouse Annex
Mount Vernon wA 982'7 3

Re: State of Washington v. Kenneth Ward
No. 16-1-01001-5

Dear Mr. Johnson:

I write in answer to the omnibus application filed by the State
of Washington in the above case.

Mr. Ward will present the defense of necessity.

The defense may call the following witnesses to testify:

Richard Gammon, PhD.
(206\ 22r-61 44
oammon c4 chem. washinqton . edu
Dr. cammon will testify wil-l provide testimony in the
fietd of climate science. His testimony may include
the fol-fowing: how fossif fuel emissions affect the
cfimate; anticipated globat temperature increase. and
the effect of such increase on ecosystems and human
fife; the Paris Agreement on climate change; what
people need to do in order to stop globaf warming;
local impacts of global warming, encompassing both
current and projected warming in Washington state,
ocean acidification, and impacts on local ecosysLems
and residents.

Cecilia Bit z
(206) 543-r339
blt-z@atmos . washinoton. edu
Ms. Bitz wilf testify as to climate change in the
Pacific Northwest, including a rise in sea levef in the
region.

urrc ue f_Lace
(206) 7 34-689\
Mr. De Place is the director of the Sightline
Institute. He will testify as to impacts on the
Pacific Northwest region of fossil fuel transport'



Sloan Johnson
-LJ JanUary zu-L i
page 2

including carbon emissions, local pollution, transportation
system impacts, rail policy, and economics.

Tom Hastings
(503\ 7 25- 9L1 3
hastingsGPdx. edu
l,It. uuiti.tgs wiII testify as to the effectiveness of
civi] disobedience in creating change, and the
j-neffectiveness of other strategres.

Martin Gilens, PhD.
(609) 2s8-2129
mqi lens @princeton . edu
Dr. Gjlens wil] Lestify to
individual can do to impact

Mollie PePPer
mollie. pepper@qmail. com
Ms. Pepper will testify to
disobedience..

Bill McKibben
mckibben. billGgmail. com
WmckibbeGmrddleburv. edu
(802) 443-3489

limitations on what an
legislative PolicY.

the efficacy of civil

Mr. McKibben wilf testify as to means
climate change. He wilI also testify
efficacy of civif disobedience -

of addressing
as to the


